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ames Cheap and others, Executors of the deceaſed j 5 
J Thomas Cheap, Merchant in London, Appellants, 
Meſs. Aiton, Blackburn, and Colvile, MHereBants\ Reſpon 3 

in Glaſgow, - 5 a 


The Reſpondents C A S E. 


- 


N September, 1759, Thomas Cheap and Charles Adair, Merchants in London, entered into Partnerſhip for the Purpoſe 
I of dealing in Lawns, Cambricks, and all other Kinds of Linen Goods, 


| The Reſpondents were their Correſpondents at Glaſrow, and from Time to Time furniſhed them with Goods of the 
Manufacture of that Country; Adair was the acting Partner, and managed all the Correſpondence of the Company. 


In March, 1761, Cheap was employed by Government as one of the Commiſſioners in the Expedition againſt Belliſſe, to 
which Place he then went with the Troops. 


On the 26th of March, 1761, Adair wrote to the Reſpondents, under the Firm of his Company, and commiſſioned from 


them a large Quantity of Lawns, This Letter arrived at ./afgow on the 1ſt of April, when the Reſpondents having 
accepted of the Commiſion, returacd an Aniwer by that Poſt, that the Goods ordered ſhould be ſent as ſoon as they could be 
got up from the Whitening Ground, 


On the 21ſt of ay, 1761, Adair, under the Firm of his Company, writes to the Reſpondents : © Gentlemen, We 
& received the Favor of yours of the firſt of April, and obſerve the Contents. As to Scotch Hollands or your Iriſb made Linens, 


e we do not want any of them, nor think they would anſwer; We refer you to our Order of 26th March, and hopes 


de daily to hear of theſe Lawns being on the Way for us. The following pleaſe ſend per firſt Opportunity by Land.“ 
Here follows a Lift of the Goods, © Pleaſe nezut.ate the incloſed Bill, and place to our Credit. We depend on your 
% Care to Charge thele Goods on the loweft Terms you can, Which will induce our further Orders. We are, Gentlemen, 
« your molt humble Scrvants, Adair and Cheap.“ | 


/ 
[ 


The Bill mentioned in the above Letter was drawn upon a Merchant in Alia, from whom the Reſpondents received 


Payment, and placed the Contents to the Credit of Adair and Cheap. 


Thomas Cheap, the Partner of Adair, died at Bellifle in May, as the Reſpondents contend ; but the Appellants alledge 
that his Death happencd on the 26th of April, and that it was publiſhed in the News-Papers the 23d of May. But it is 
admitted chat the Keſpundents never had any Notice thereof from Adair or any other Perſon whatſoever, | 


The Reſpondents having got ready Part of the Goods commiſſioned on 26th March, and all the Goods commiſſioned on 
21ſt May, ſent them from Glaſget on the 10th June, 1761; and of the ſame Date they, by Letter, adviſed Adair and 


Cheap of their having ſent the Goods, and agreeable to the general Practice of the Reſpondents in like Caſes, they tranſ= 
| mitted an Invoice of the Goods, wrote on the ſame Sheet of Paper with the Letter, on Purpoſe to ſave Poſtage. 


„ The Appellants, in the Courſe of theſe Proceedings, have exhibited an Invoice addreſſed to Charles Adair ſolely, but they 
have with-held the Letter though wrote on the ſame Sneet of Paper; and the Reſpondents, unfortunately for them in thig 


Caſe, never keep Copies of their inland Correſpondence, as the Shipmaſter or Waggoner's Receipts are always ſufficient 
Evidence of the Goods being ſent. The Price of theſe Goods, being 2421. 145. 9d. was immediately entered in the 
Reſpondents Books to the Debit of Adair and Cheap, 


On the 22d of Juh, the Remainder of the Goods commiſſioned March 26, wete ſent off from Glaſgow, being as early 
as they could be got up from the Whitening-Ground and dreſſcd; and of the ſame Date they ſent Invoice (Amount 


#14, 9s. 104.) and wrote Mr. Adair on the ſame Shect of Paper; “ Sir, Our laſt covered Account of Goods ſent you the 


10th ut. which hopes came ſafe to Hand, and to Content. Above you have Account of Lawns, which had not ready 
* when your laſt Goods went. —Sent off this Day by Pikerſg:ill and Co.'s Waggon, which we wiſh ſafe to Hand, and 
* makes no Doubt of their pleaſing. We ſhall be glad to receive your further Commands, &c.”—And the Reſpondents 
alſo entered the Amount of theſe Goods in their Books to the Debit of Adair and Cheap. | 


Charles Adair wrote the Reſpondents, ** Gentlemen, I ſhould have acknowledged the Receipt of the Goods June 10, 
© but waiting till 1 could compare them with ſome others I had coming. Gauzecs of all Sorts goes much out.—Your 
* Draughts for theſe Parcels in June and July ſhall meet due Honour, as Bills on London fetches Par with you at go Days : 
„So I expe& you will draw accordingly, allowing for the Time already elapſed, I am obliged to Provoſt Aiton for his 
good Opinion of me, in recommending his Friend Mr, Robert J/ilſon, We could not agree on Terms Time will ſhow 


to whoſe Diſadvantage, I am, &c. Charles Adair,” 


In May 1762, Charles Adair became Bankrupt. At this Time the Sum of 6131. 45. 34. was due by the Partnerſhip of 
Adair and Cheap to the Reſpondents.— And in April 1763, they received a Dividend of 10 Shillings in the Pound 
306/. 12 5. 1 d. Z.); and there remained due to them the like Sum with Intereſt, And as Mr, Cheap left a conſiderable 
ortune to the Appellants, the Reſpondents never ſuſpected they would have heſitated to diſcharge his Debts; but on 


the Demand being made, they alledged that they were not liable for the Value of the Goods commiſſioned on arch 26 
and May 21, Mr. Cheap having died before the Goods were ſent to London, 1 


The Reſpondents being unwilling to enter into a Law-Suit, propoſed that the Matter ſhould be ſettled by Arbitrators ; 
to which the Appellants having agreed, the ſame was referred to an Arbiter; but by Means of the Appellants the Arbitration 
expired before any Award was made ; whereupon the Reſpondents. brought their Action againſt the Appellants, the Execu- 
tors of Thomas Cheap, for Payment of the Balance of their Account with Intereſt, —Which having come before the Lord 
Ordinary, the following Interlocutor was pronounced: The Lord Ordinary having conſidered the Memorials for the 
© Parties, Bode the ES (i, e. the Appellants) liable to pay the Purſuers (Reſpondents) the Price of the Goods 
é commiſſioned on the 26th of March, 1761, and ſent by them on the 1oth of June thereafter, But finds that they are 
not liable for the Price of the Goods commiſſioned on the 21ſt of May, 


The Appellants having admitted that there was a Ballance due by them, the Reſpondents inſiſted to have a Decree 
for ſuch acknowledged Ballance, and no Objection being made thereto on the Part of the Appellants, the Lord Ordinary b 

nterlocutor of this Date In reſpect no Objection was then made to what was craved, found the Defenders liable for 
“ {aid Ballance of 187 J. 10s. 7 d. and Intereſt of 184 J. 10s. 7d. thereof, from July 19, 1761, till Payment,” pi 


7 Both 


On 
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and ſent by the Purſuers on the 2d of July 
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66 Nov, 1168. Both Parties preferred Repreſentations to his Lordſhip againſt the [aterlocutor of Fuly 5; when, upon danbderins the . 


4d Interlocutor With, Anſwers, the following Interlocutor was pronounced: ““ Finds the Defenders liable to pay to the Purſuers the 
appealed from. e of the Goods commiſſioned on March 26, 1761, Whether ſent. in June or uy thereafter ; but finds them lia' 
x Doe; 2568 © Part of the Goods commiſſioned May 21, 1761.” And of this Date, ““ 


inds the Defenders liable for the Intereſt 
&th Interlocutor 


of the Price of the Goods commiſſioned March 26, 17613 and that from and after Year and Day after th 


| e e Date 

appealed from. “ the Furniſhings thereof, till Payment, and decerns.“ of 
d De 6 : | . : 5 1 0 1 1 . ; 

_ Each of the Parties made two unſucceſsful Applications to the Lord Ordinary, who adhered to his former Interlocutors. 

gn & 6th Inter- F p 1 c 

ocuters 1p- | 0 mi etit] 5 - a , | 

I The Appellants preferred a reclaiming Petition to the whole Court, praying, that they might not be found liable for 


the Goods commiſſioned on the 26th of March, 1761.—The Reſpondents put in Anſwers, to which they alſo added 3 
Petition, praying, that the Court would confirm the Lo:d Ordinary's Interlocutor, fo far as reſpected the Goods com- 


miſſioned on March 26; and alter it ſo far as reſpected the Goods commiſſioned May 21, and find the Appellants liable 
for the Price thereof: To this Petition the Appellants put in Anſwers; 


Appellants Ar- The Arguments maintained by the Appellants, were in Subſtance, That by the Law of Scotland, Partnerſhips are 
. ifſo facto diſſolved by the Death of either of the Partners : That a Partnerſhip or Society is finiſhed, Firſt, When the 
Lib. 1. Tit. 16, Matter whereupon it is contracted is extinct : Secondly, By the Death or Incapacity of any of the Partners to af in 105 
C. 5. ws ogy a Mandate or Commiſhon unexecuted, becomes void and annulled by the Death of either Party, Mandant 
Stairs Ingir, Of Mandator. Lord Stair in his Inſtitutes of the Law of Scotland, writes: * It is implied in the Nature of a Mandate 
Lib. 1. Tit, 12, ** that it is Perſonal, depending upon the ſingular Choice of the Mandant, which he hath made of the Mandator's Perf . 
6. „ and therefore it. is neither continued in the Heir of the Mandant, or of the Mandator ; but Morte Mandatoris perimitur 
« MHandatum ; which holdeth alſo on the Death of the Mandator, for this Contract ariſing from a ſingular Affection or 

„ Friendſhip between both, the Removal of either diſſolves that Tic,” That with reſpect to the firſt Commiſſion of March 

26, though it was given when the Partnerſhip of Adair and Cheap actually ſubtiſted, yet as it was not executed till after the 

Diſtolution of that Company, it muſt be void as to the Partnerſhip, and only binding on Adair who received the Goods, 

That theſe Goods muſt have been ſent by the Reſpondents from Glaſc i after they had Notice of Cheap's Death, an 

Account of which was printed in all the Papers of the 23d of May; theſe are circulated over the whole Kingdom, and were 

in G/:/g9w the Evening of the 28th of May; and it is proved that the greateſt Part of the Goods were not ſent from thence 

till the 10th of June, and ſome of them not till Zuly. The Invoice which accompanied them is in the Name of Charles Ad air 
alone, and it is to be preſumed that the Letter of Advice which accompanied the Invoice was addreſſed in the fame Manner, 


That the Commiſſion of May 21 was given after the Partnerſhip was actually diflolved by the Death of Cheap—that the 


Reſpondents, in like manner had Notice of it by the Publication in the News Papers the End of May, and they did not 
ſend off the Goods from their Warehouſe till the foth June That it is proved by Mr, Adair's Letter of Auguſt 23, Mat 
the Reſpondents knew of Mr. Cheap's Death, and that the Partnerſhip was thereby diſſolved, as early as the 1oth of June, 
when they ſent the firſt Parcel of Goods; for it appears that Mr. Alten, one of the Reſpondents, did at that Time recom- 
mend his Friend, Mr, J/7ljon, as a Partner to Mr. Adgir. . 


Refonnlenrs The Reſpondents maintained, that the Contractus Socictatis of the Roman Law, as cited by the Appellants, is by na 
Argument. means applicable, and folely regards the Intereſt of the Sc or Partners themſelves: That in the very Section of Stair's 
Inſtitutes, quoted by the Appellants, follow thele Words; Yet propter Bonam Fidem, whatever is done with or by the Sccie!y 
before the Diſſolution thereof be knmwn, is valid. The Law reſpecting Mandates, as quoted by the Appellants, is only appli- 
cable to Perſons aCting under Letters of Attorney, where one P.rlon is authoriſed by another to act or appear for him ; but 
the Reſpondents contended that the Commiſſion given to them was of the Nature of a civil Contract, whereby one 
Party agreed to purchaſe and pay, and another to ſell and deliver certain Articles of Merchandize. This Contract was 
complete, and binding upon the Repreſentatives of each of the contracting Parties.—The Commiſſion of March 26, was 
given and accepted of by the Reſpondents on the 1ſt of April, when it is admitted on all Hands that the Partnerſhip of 
Adair and Cheap ſubſiſted. The Reſpondents immediately ſet about preparing the Goods, and getting them finiſhed agree— 
able to Adair and Cheap's Orders, and as ſoon as a Part of them were ready, they were ſent off on the 1oth of Fune, together 
with the whole Goods commiſhoned May 21, when the Reſpondents had no Knowledge of Mr. Cheap's Death: It is 
admitted that neither Mr. Adair nor the Appellants gave them Notice of it; and allowing that it was publiſhed in the News 
Papers at the Time mentioned, yet that cannot have the Effect of a Notification to the Reſpondents, eſpecially as the 
Letter of the 21ſt of May running in the Name of both Adair and Cheap, gave them juſt Reaſon to ſuſpect the Truth of the 
Paragraph in the Papers. Thar even if the Invoice of the 1oth of June had been made out by the Reſpondents in the 
Name of Charles Adair, which they by no means admit, it would not have aided the Appellants ; for as the Commiſſion 
had been given by Adair and Cheap to the Reſpondents, and agreed to be executed by them to Adair and Cheap, it was 
not in the Power of either of the Parties to alter the Nature of the Contract, or by any ſubſequent Entry or Act to change 
the Nature of the Intereſt cach Party had acquired therein. But the Reſpondents infift that it is their invariable Practice 
to write their inland Invoices and Letters on one Sheet of Paper That they followed this Practice on the 1oth of June, 
reſpecting the Goods in Queſtion, Yet the Appellants have produced an Invoice on a Slip of Paper by itſelf, which cannot 
be that tranſmitted by the Reſpondents, otherwiſe it would have had the Letter annexed of Date the 1oth of June. That 
there is the more Room for Suſpicion in this reſpect, as the Appellant, William Cheap, poſſeſſed himſelf of all Adair's 
Papers and Books after his Bankruptcy. That the Amount of the Goods is entered to the Debt of Adair and Cheap in the 
Reſpondents Books; and though they do admit that the Invoice and Letter of Fuly 22, is addrefled ſolely to Charles 
Adair, yet as there were part of the Goods contracted for as eaily as the 26th of March, that Circumſtance cannot alter the 
Original Contract made with the Company. — They are entered in the Reſpondents Books at the Debit of the Company.---- 
That though the Fact is diſputed whether Cheap was alive or dead at the Time of the Commiſſion, yet it is admitted on 
both ſides, that it was before his Neath was known to either Party. -The Reſpondents argued that ſuch Commiſſion was 
given by and accepted upon the Credit of the Company; that the Reſpondents immediately prepared themſelves to anſwer 
it, and were ſo diligent and expeditious that all the Goods of that Commiſſion were ſent off by the 1oth of June; and as 
this Purchaſe and Sale was made by both Parties, while they believed and underſtood the Company exiſted, it muſt neceſſarily 
bind all the Parties. That the Contents of the Bill remitted by Adair to the Reſpondents in his Letter of May 21, and 
afterwards received by them from a Merchant in Alla, was placed to the Credit of Adair. and Cheap; whereas if they had 
believed that Partnerſhip. to be diflolved, they would have put that Bill to the Credit of Adair alone, who remitted it, 


The Appellants _aVing all along argued and alledged, that by the written Contract of Copartnerſhip between Adair 

and Cheap, it was ſpecially provided, that the Company ſhould be ip/o facto diflolved by the Death of, either Party; yet 
they have no Evidence in ſupport of this Allegation: They never produced the Contract of Copartnery itſelf, and the 
Reſpondents are at full Liberty to contend the contrary, as the Evidence lies in the Hands of the Appellants, who had 
it in their Power to eſtabliſn the Fact, by exhibiting the Contract; and as the Appellants, the Executors of Cheap, did 
not ſettle the Partnerſhip Accounts with Adair for upwards of a Year after Cheap's Death, it is hence preſumeable that. 
the Company was not thereby diſſolved. 


If Adatr had remained ſolvent, and had refuſed to communicate the Profit ariſing on the two Orders of the 26th March, 
and 21ſt May, to Cheap, or his Repreſentatives ; the Reſpondents contend, that he might have been compelled in a proper 
Action to account for ſuch Profits; and the Orders given by himſelf in Name of the Company, would have been 


ſufficient Evidence to have decided againſt him in Favour of Cheap or his Repreſentatives ; and whatever would have been 
ſufficient between them, muſt be equally ſo between the preſent Parties, i | 


With reſpe& to the Paragraph quoted from Mr. Adair's Letter to the Reſpondents of the 25th Augu/?, referring to 2 
Recommendation by Aiton, which the Appellants found on as Evidence of their Knowledge of Mr, Cheap's Death, con- 
ſtruing the Letter as a Recommendation of one. Wilſon, to be taken by him into Partnerſhip, the Reſpondents can by 
no means acquieſce in ſuch a Conſtruction of that Paragraph, the Words of which are; „I am obliged to Provoſt Aiton 
« for his good Opinion of me in recommending his Friend Mr. Jitſu, —We could not agree on Terms. — Time will 
% ſhew to whoſe Diſadvantage,” — There is not a Word of his being a Partner. It may as reaſonably be ſuppoſed he Was 
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kiring, him as a Clerk; it might refer to a Bargain for Goods: The Hypotheſis is equally credible one way as 
the other. It cannot be ſuppoſed that the Reſpondents would be ſo blind to their own Intereſt as to furniſh the Goods on the 
Credit of Adair ſingly, when they could avail themſelves of the Security of Adair and Cheap, For if theſe Goods had been loſt 
at Sea, or damaged in the Waggon, the Reſpondents muſt have ſuſtained the total Loſs, as they had no Orders from Adair 
to ſend him any Goods, the Commiſſion being altogether in Name and for the Behoof of the Partnerſhip of Adair and Cheap. 
Had the Reſpondents ever doubted of the Subſiſtence of the Partnerſhip, or that a Queſtion could have ariſen on the 
Company's being bound for the Goods commithoned in March and May and ſent in Fune and July, they would, in Obe- 
dience to Adarr's Letter of Auguſt 25, have drawn for the Amount of theſe Goods; whereas they made their Draughts for 
and on Account of Goods furniſhed at a more early Period to the Partnerſhip of Adair and Cheap, reſpecting which there 


could be no Queſtion. 


1 I he Court of Seſſion of this Date, having conſidered the Reclaiming Petitions and Anſwers, © adhered to the Lord 

1 March, e. 44 Ordinary's Interlocutors reclaimed againſt, fo far as they find the Defenders (Appellants) liable to pay the Purſuers Aiton 

be. « and Company the Price of the Goods commiſſioned on the 26th of March 1761, with Intereſt from and after Year and Day 

ut after the Date of the furniſhing thereof till Payment; and further found the Defenders ( Appellants) liable alſo to pay to 
« the Purſuers the Price of the Goods commiſſioned on the 21ſt of May 1761, with Intereſt from and after Year and Day 
« after the Date of the furniſhing till Payment, and dedern.“ 
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+,r160 The Appellants reclaimed by Petition againſt the ahove Judgment ; but the Court of this Date refuſed the Deſire of the 
N e faid Petition, and adhered to their former Interlocutor reclaimed againſt, 
ö zppealed from. | | ; | 
The Reſpondents afterwards infiſted before the Lord Ordinary to be allowed their reaſonable Coſts in the Suit; when his 
eb 177 or Lordſhip © Found the Defenders (Appellants) liable in the Expence of extratting the Decree, as the fame ſhould be cer- 


; th Interlocutor Þ : . 8 
Fenn tm. © tified by the Collector of the Clerks' Fees at extracting, and decerned, but, found no other Expences due.“ 
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The Reſpondents by a Repreſentation prayed for their full Coſts, but the Lord Ordinary ““ refuſed the Deſire thereof, and 

ö i ak « adhered.” | 

3 tor 4 \caled - ' ; 

be The Appellants were ſo well ſatisfied with the Juſtice of theſe Judgments; that they acquieſced in the fame, and paid to 
the Reſpondents the ſeveral Sums decreed againſt them. Notwithſtandi;g which they have now brought their Appeal to 
your Lordſhips, complaining of the Interlocutors of the Lord Ordinary of Fuly 5, 1768, Auguſt 4, 1768, November 26, 
and December 1, 13 and 24, 1768; and of the Interlocutors of the whole Court of March 2 and 11, 1769; and of the 
Interlocutors of the Lord Ordinary of February 1 and 21, 1770, in ſo far as the Appellants are thereby found liable in 
Payment to the Reſpondents of the Price of either of the two Parcels of Goods furniſhed on Fune 10 and July 22, 
1761 ; and for the Intereſt of the ſaid Prices from Year and Day after the Goods were furniſhed, and for the Expences of 
extracting the Decree; praying that the ſame may be reverſed, varied or altered. But the. Reſpondents humbly hope that 
the ſame will be affirmed, and the Appeal diſmiſled with Coſts, for the following, or other | 


I I . 


IF The Commiſſion of March 26 was given by Adair and Cheap, and accepted of by the Reſpondents on 
| April 1, 1761, when it is admitted on both Sides that the Partnerſhip of Adair and Cheap actually ſub- 
ſiſted ; a mutual Obligation thence aroſe, whereby the Reſpondents bound themſelves to furniſh Adarr and 
Cheap with a certain Quantity and Species of Goods; and they on their Part were bound to pay the Reſpon- 
dents the Price or Value thereof, The Commiſſion of May 21 being given in the Name, and accepted upon 
the Credit of Adair and Cheap while the Company legally exiſted, and under the Belief of all the Partics 

being alive, it muſt have the ſame Operation and be equally binding as the other, 
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III The Reſpondents having accepted theſe Commiſſions, ſet immediately about executing them in the Manner 
| directed by Adair and Cheap. The firſt Commiſſion employed a conſiderable Space of Time; took up 
much Attention, and required great Labour. The Goods ordered on the 21ſt of May, were fo expedi- 
tiouſly got ready, that all of theſe, together with great Part of the former Order, were ſent from Glaſgow 
on the 10th of June; and the Remainder, on the 22d of Fuly, as ſoon as they were got up from the 
Whitening Ground and dreſſed, This Execution of the Commiſſion on the Part of the Reſpondents, 
gives them a perfect Right againſt thoſe under whoſe Authority it was Sen; and upon whoſe Credit it 
was accepted, for Satisfaction of the Debt thereby incurred. Neither Party had it in their Power to 
recede from the Agreement; they were mutually bound to perform their reſpective Obligations; and on 
the Death of any of them, the Repreſentatives of the deceaſed, were bound to perform his Part of the 
Contract. | | | | 


Objection. The Appellants object, that by the Death of Cheap the Partnerſhip itſelf was determined, both on the general 
I”. Principles of Law, and by expreſs Proviſion in the written Articles ; and that, as ſoon as this Event came 
to the Knowledge of the Reſpondents, it made an End of the Commiſſion. They inſiſt that the Reſpon- 
_ dents knew the Death of Cheap before the Goods were ſent ; that they were ſent, therefore, on the Credit 
of Adair alone; in Proof of which, they alledge that the Invoice was in his Name ingly, inſtead of the 
Name of the Partnerſhip. | | 


| Anſwer, The Reſpondents ſubmit it to be clear, in Point of Law, that the Commiſſion, being given and accepted, 
, and moreover in part executed, whilſt the Partnerſhip was in Forge, remained good, notwithſtanding the 
Death of one of the Partners, as to the Perſons authoriſed by it, not only againſt the ſurviving Partner, 
but alſo againſt the Repreſentatives of the deceaſed z and that nothing in the Articles (which they do not. 
admit to contain any ſuch Clauſe of Diſſolution, the Inſtrumeat not being produced in Proof of the Alle- 
Fation) could vary the Law in this reſpe& with regard to the Creditors of the Partnerſhip; They deny _ 
that they had any certain Intimation of Cheap's Death at the Time of ſending the Goods ; and inſiſt, that 
even if it had been notified to them in the regular Manner, it would not have affected their Demand 
againſt his Repreſentatives, in conſequence of the Commiſſion given whilſt the Partnerſhip was in F arce, 
And then ſo far advanced in the Execution. x | | red nts 
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Mahrs. Aiton and Company, Reſpondents. 
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To be heard at the Bar of the Houſe of Lords, on 
Friday the 11th Day of December, 1772. J5 2-22 
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